
How to Prevent Emotional Support Animal Discrimination Lawsuits 
 

As a disclaimer this is general legal information. It's not a substitute for legal counsel as to what is best in 

your particular situation. Laws regarding service, therapy and emotional support animals are implemented 

at a city, county, state, and federal level and they have various forums where you can be sued. We are only 

to be talking about discrimination in the context of housing and the Fair Housing Act.  

 

Why has there been such an increase with the emotional support animal requests and lawsuits?  

1) An increasing number of web sites that offer everything from special harnesses to certifications and 

letters for emotional support animals.  

2) An increase of people with mental illness in the community. There is a severe shortage of inpatient 

care for people with mental illness. Some studies show nearly 8 million people suffer from serious 

psychological problems in the United States.  

3) The advent of psychiatric drugs which allow people to live independently, increasing the likelihood 

that you'll come across tenants that might have mental disabilities.  

4) There are more elderly people living longer independently.  

 

This webinar focuses on the Fair Housing Act enacted in 1968 which covers housing discrimination. The 

Americans with Disabilities Act (ADA) does not necessarily apply to housing. The ADA is for public 

accommodations and places of public assembly, but we do look to the ADA for guidance regarding service 

dogs. There's also the Rehabilitation Act of 1973 which covers discrimination in public or subsidized 

housing. Also, practically every state has service, therapy, and support animal discrimination laws, which 

can be even more stringent than the federal or state laws.  

 

What is a service animal?  

 

The terminology for service animal, therapy animal, emotional support animal is mistakenly used 

interchangeably by many people. It's important to be particularly careful of what the definitions are.  

 Service animals are typically dogs, but it has been expanded also include birds, cats, and miniature 

horses.  

 These animals are authorized under the ADA.  

 Service animals are also known as hearing dogs, seeing eye dog, PTSD service animals, and 

assistance animals. The term “assistance animals” is especially confused with emotional assistance 

(or support) animals. An assistance animal is a non-emotional assistance animal, they are assistive 

but not for emotional support or emotional assistance.  

 Service animals, unlike emotional support animals, are individually trained to work or perform tasks 

for people with disabilities such as pulling a wheelchair or guiding a person who is visually impaired 

or alerting a person who was having a seizure or calming a person who suffers from severe PTSD.  

 Service dogs may accompany persons with disabilities in places that the public normally has access 

to including government buildings, businesses, public transportation, or non-profit organizations.  

 

You can ask a tenant with a service animal these 2 questions only if their disability is not obvious:  

1) Is the animal required because of a disability?  

2) What work or task is this dog or animal trained to perform?  

 

What is a therapy animal?  

 

Therapy animals are specifically trained to aid the emotional and physical health of patients in hospitals, 

nursing homes retirement homes, airports, college campuses, and courthouses. They are not trained to 

help a specific individual, but rather to assist many people.  

 

What is an emotional support animal?  

Emotional support animals defined under the Fair Housing Act and the Rehabilitation Act of 1973 (which 



applies to public housing) is an animal that provides emotional assistance or emotional support that 

alleviates one of one or more symptoms of a person's disability.  

 There are a wide variety of animals that have been determined to be qualified to do this.  

 They can provide emotional support to individuals with disabilities, companionship to relieve 

loneliness, and help with depression/anxiety.  

 Emotional support animals are not specifically trained to perform tasks for a person who suffers 

from emotional disabilities.  

 Despite what you may have read or heard they are not granted access to places of public 

accommodation so when we're talking about just emotional support animals they are authorized 

for residences only.  

 They do not need individualized or professional training.  

 They do not receive any sort of certification.  

 Keep in mind that emotional support animals are not pets. They don't fall under any of your rules 

regarding pets.  

 They are recognized as a reasonable accommodation for a person with a disability under the Fair 

Housing Act. According to HUD which oversees the Fair Housing Act and investigates claims of 

housing discrimination an approved emotional support animal is permitted to accompany the 

resident anywhere within the apartment community, with the exception of a swimming pool or hot 

tub.  

 If you fail to make reasonable accommodations by changing your rules or policies this can be a 

violation of the Fair Housing Act, unless it's an undue financial burden on the landlord or causes the 

landlord to make a fundamental alteration to the premises.  

 

Exemptions 

There are certain types of housing that are exempt from the discrimination laws under the Fair Housing Act.  

 For instance, buildings with four or fewer units where the landlord lives in one of the units is 

exempt.  

 Private owners who do not own more than three single family houses and do not use real estate 

brokers or agents and do not use discriminatory advertising are also exempt.  

 Housing operated by organizations and private clubs that limit their occupancy to members are also 

exempt.  

 

There are 2 questions you can ask a tenant with an emotional support animal who is requesting that you 

make an exception to your no pet policy.  

1) Does the tenant have a disability that would be a physical or mental impairment that substantially 

limits one or more major life activities?  

2) Does the tenant have a disability related need for an assistance animal? In other words, does the 

animal work to provide assistance, perform tasks, or services for the benefit of a person with a 

disability or provide emotional support? The answer should be yes for both questions.  

 

Tenant Requests 

 The disabled tenant that needs to use a service/assistance animal must first make a request to the 

landlord by providing reliable documentation of the disability and the disability related need for the 

assistance animal if the disability is not readily apparent.  

 The letter should show that the emotional support animal helps alleviate life difficulties (anxiety, 

stress, social interaction, etc) and enhances the tenant’s ability to fully use and enjoy the dwelling 

unit.  

 You need to evaluate these requests on a case by case basis. It depends on the tenant’s impairment 

and on the particular animal.  

 Again, an emotional support animal can be any type of animal and does not need to be certified. 

 This means that you cannot limit certain species or breeds when it comes to emotional support 

animals. You must make an individual assessment of a specific assistance animal to determine if it 

poses a direct threat or harm or would cause substantial property damage.  



 Mental health or mental disabilities can be verified by a medical provider, health or social service 

professional which be a physician, psychiatrist, social worker or other mental health professional. 

 There are no set time limits as to when you have to respond to the verification that's provided by 

the tenant. It helps however, to give them an interim response that you received the request and 

you are reviewing it.  

 Opinions from US District Courts provide that it's insufficient for the letter just state that the tenant 

has a mental illness or has certain limitations. The verification has to go a step further and say how 

the mental illness is interfering with their major life activities.  

 You cannot ask for medical records or confidential health care information.  

 

Internet Certifications and Letters 

There are verification letters floating around that people get off the internet from companies that promise 

to certify the animal. This is not verification! Just because a website certified an animal does not necessarily 

mean that they are entitled to this accommodation. There is no such thing as an emotional support 

registration service and there are no government registration services, certificates, or cards. Generally, the 

letter must provide that tenant is under the care of the medical provider and that the tenant meets the 

definition of disability under the ADA.  

 

How much are tenants being awarded for discrimination?  

There are various forums that tenants have been using to sue landlords for discrimination based on 

disability and they can recover both compensatory and punitive damages.  

 Compensatory damages would be their out-of-pocket expenses for instance from maybe having to 

rent a more expensive apartment or moving expenses.  

 They can also recover punitive damages which are meant to punish the landlord and make it known 

to the public that this is inappropriate behavior. Punitive damages are unlimited or hundreds of 

thousands of dollars.  

 

There are also forums on the state, city, and county level. Depending on their discrimination laws the 

tenant has to show: 

 The tenant has a disability that the landlord knew about 

 The tenant informed the landlord that there is a disability and that a reasonable accommodation 

may be necessary to afford the tenant an equal opportunity to use and enjoy his apartment  

 And the reasonable accommodation would not constitute an undue burden on the landlord or a 

fundamental alteration in the structure of the apartment.  

 

Example Lawsuits 

1) $100,000 was awarded to a California tenant, where the apartment owner sent a letter to his 

residents stating he did not like to deal with pets of any kind. His letter had no exceptions for 

assistance animals. Then he sent out a letter that a flea problem existed and his solution was to 

ensure that all pets were removed requiring the tenants to send letters from a veterinarian 

certifying that the animals did not have fleas. He eventually evicted two residents who had 

emotional support animals.  

2) $45,000 settlement in Utah against a landlord who mandated that his disabled tenants who wanted 

emotional support animals obtain medical verifications which suggested that the health care 

provider might be held responsible for any property damage or physical injury that the animal 

might cause 

3) $314,000 verdict for a tenant who suffered from bipolar disorder. She signed a lease that included 

a no pet clause but six months later she asked the landlord for a waiver. She had letters from her 

psychologist and psychiatrist explaining that the dog would help with severe bouts of depression. 

Her request was denied.  

 

What special lease language should be used?  

You still can have lease language in particular for service animals or emotional support animals.  



 Emotional support animals or service animals still must be under control and not cause noise 

through barking or other nuisances to tenants.  

 If the tenant is unable to care for an emotional support animal or is neglecting it that still may be a 

criminal matter for endangerment of the of the animal. Service and emotional support animals are 

not exempt from state animal neglect laws - local law enforcement or animal control can get 

involved.  

 You can ask for the tenant to state the identity of the dog and the representations that the animal 

is properly licensed, has shots, and will not pose a danger to other tenants or employees.  

 You can require that that the tenant clean up after the pet.  

 You cannot require a pet security deposit or a pet fee because they're not considered pets.  

 They're still required to keep them on leash and you can have rules against having them tied up 

outside.  

 As a general rule to protect yourself you should require renter's insurance to apply for all tenants 

because there will be increased liability due to exposure with animals.  

 

Do breed specific laws apply?  

Many municipalities have breed specific laws which prohibit certain dog breeds or breed mixes from 

residing in a given city or county. These laws are controversial. They've been passed in an effort to control 

what are perceived to be dangerous animals.  

 

And the Fair Housing Act is very clear that breed size and weight limits do not apply for emotional support 

animals if a service or emotional support animal has been approved as a reasonable accommodation 

because of a disability. On the other hand, they cannot be a direct threat to the health or safety of others. If 

you as a landlord have documented proof that an animal with its restrictive breed otherwise is a legitimate 

threat to other residents, employees, or that the property itself, that animal may be barred from your 

apartment community. Whether it's a direct threat to health and safety of others is based on an 

individualized assessment about that specific animal’s actual conduct, not on the breed.  

 

If an insurance carrier is going to cancel or substantially increase your insurance premiums or change your 

policy terms, this may be an undue financial or administrative burden that may excuse you for making a 

reasonable accommodation for your no pet policy.  

 

Can landlords propose alternate accommodations?  

If landlords feel that an accommodation is unreasonable for an animal, they may sometimes propose a 

substitute accommodation.  

 

Examples of an unreasonable alternate accommodation: 

 The courts found that an alternate accommodation was unreasonable where a landlord proposed 

that a dog under 20 pounds would be equally effective in meeting a tenant's disability related 

needs as a dog over 20 pounds, so the landlord had a 20-pound restriction on the size of emotional 

support. This was found to be unreasonable because the tenant actually needed a dog of 

comparable height to her wheelchair and relied on a dog for significant assistance, so the landlord's 

proposed alternate accommodation was not reasonable.  

 Another landlord proposed that in place of a dog that alerted a hearing impaired tenant to phone 

calls, visitors, and smoke that the tenant get a flashing smoke alarm and doorbell instead of a dog. 

This tenant was not obligated to accept the landlord's proposed accommodation.  

 

The guinea pig case 

We had a guinea pig case which we were successful in having dismissed against our landlord client. It's a 

good example regarding how the medical community and even HUD really misunderstands the 

requirements. This is a sample of a letter from a psychiatrist a medical doctor a psychiatrist which if you 

relate back to my earlier comments is completely inadequate. Nevertheless, HUD did file charges and put 

our client through a lot of grief. The letter says that the tenant requires her guinea (which was misspelled) 



to travel with her as a service pet.  

 

 The letter didn't even say anything about the tenant needing it in order to live in her apartment, it's 

just to travel.  

 They also referred to it as a service pet, not an emotional support animal.  

 There is no link between the need for the pig and her being able to enjoy her apartment.  

 It also doesn't say she's suffering from a disability.  

 

HUD did start an investigation against our client, but it was dismissed. Also, the landlord owned only two 

single family homes, he was not exempt though because he used a real estate broker for finding tenants for 

him.  

 

What laws protect landlords from tenants who misrepresent the need for an ESA or SA?  

21 states have laws that make it a crime to fraudulently represent that the person has a right to be 

accompanied by a service animal. The special certification, leashes, or harnesses sold by phony internet 

providers, can be considered misrepresentation of a service animal.  

 

In many states it's classified as a misdemeanor and there's another 14 states this year that are considering 

making misrepresentation a criminal offense. For example, last year New York state made it unlawful for 

any person to knowingly misidentify a dog as a guide, service, therapy, or hearing dog, and is punishable by 

a fine or 15 days in jail.  

 

There's new legislation in South Dakota that went into effect in July that allows landlords to evict or fine 

tenants who fake a disability or provide false documentation for a pet in their rental unit.  

 

 


